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1
MEMORANDUM IN SUPPORT OF SEPARATE PRETRIAL ORDER NO. y?é;

Bartle, J. May &L, 2019
Before the court is the omnibus motion of defendants
Merck & Co. Inc. and Merck Sharp & Dohme Corp. (“Merck”) to
dismiss all claims for fraudulent misrepresentation, fraudulent
concealment, negligent misrepresentation, and, where applicable,
state consumer fraud violations alleged in the 173! above
actions. While Merck has explicitly identified Florida
Deceptive and Unfair Trade Practices Act (“FDUTPA”) allegations
in its motion, some complaints instead assert violations of
other state consumer fraud laws or simply “consumer fraud.”

See e.g. complaints in Saleme v. Merck & Co. Inc., et al.,

2:18-cv-20297 and Yepez v. Merck & Co. Inc., et al., 2:18-cv-

20145. These claims are typically described in count IX of the
complaints. We are treating the motion as also moving to
dismiss these claims because they contain language that is
identical to the FDUTPA allegations Merck seeks to dismiss and

are based on fraud.

1. The omnibus motion was filed in 177 cases, but parties have
since agreed to stipulations of dismissal in Gaines v. Merck &
Co. Inc., et al., 2:18-cv-20169; Augustyniak v. Merck & Co.
Inc., et al., 2:18-cv-20199; Stewart v. Merck & Co. Inc., et
al., 2:18-cv-20236; and Sperling v. Merck & Co. Inc., et al.,
2:18-cv-20237.
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McKesson Corp. (“McKesson”) has also filed motions to
dismiss the entire complaint in each of these cases, including
an omnibus motion that applies to 92 cases. In some of the
above actions, one or both of the motions is unopposed.

We are granting the omnibus motion of Merck to dismiss
with prejudice because plaintiffs have failed to plead the above
described claims with the particularity required by Rule 9 (b) of
the Federal Rules of Civil Procedure as more fully explained in

Bentley v. Merck & Co., 2017 WL 2349708 (E.D. Pa. May 30, 2017).

See also Erickson v. Merck & Co., 2018 WL 2357273 (M.D. Fla. May

17, 2018); Erickson v. Merck & Co., 2018 WL 3626469 (M.D. Fla.

Feb. 22, 2018); and Erickson v. Merck & Co., 2017 WL 9938491

(M.D. Fla. Dec. 8, 2017).2 Any attempt to replead, in our view,
would be futile.

Each of the 173 complaints is full of boilerplate
language unrelated to the individual case and is the antitheses of
how a proper federal complaint should be drafted. The one-size-
fits-all approach of plaintiffs’ counsel produced allegations that
are absurd on their face as to every plaintiff. Notably,

plaintiffs state that they were induced to obtain a Zostavax

2. Although the decisions in this district lack consensus
regarding whether Rule 9 (b) applies to claims of negligent
misrepresentation, we will follow Judge Stengel’s decision in
Hanover Ins. Co. v. Ryan, 619 F. Supp. 2d 127, 142 (E.D. Pa.
2007) and apply the heightened pleading standard.

-2-
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vaccination by advertisements that began running years after
plaintiffs were inoculated. Plaintiffs’ counsel has habitually
made such improper allegations, and the court has previously
granted motions to dismiss nearly-identical claims with prejudice.

See e.g. Everts, et al. v. Merck & Co. Inc., et al., 2:18-cv-20049

(Pretrial Order No. 87); In Re: Zostavax Products Liability

Litigation, 2:18-md-2848 (Pretrial Orders Nos. 98-101). Despite

the court’s strong language chastising plaintiffs’ counsel, counsel
continues its vexatious behavior. When asked by defendants’
counsel to dismiss voluntarily the hundreds of facially absurd
claims in light of our repeated dismissals of identical claims,
plaintiffs’ counsel advised, “Absent a decision and order from the
Court dismissing the fraud-based claims in each case, we will not
voluntarily dismiss the fraudulent misrepresentation, fraudulent
concealment, negligent misrepresentation, and consumer fraud
claims.” We reiterate that such behavior can only be designed to
waste the time and resources of the court and opposing counsel.
Defendant McKesson, unlike Merck, has filed motions to
dismiss the entire complaint in each of these actions. As we have
done with respect to Merck’s motion, we are granting McKesson'’s
motions with prejudice as to the fraud and misrepresentation counts
for the reason stated above. We are also dismissing the remaining
counts without prejudice on the ground that plaintiffs have failed

to satisfy the requirements of Rule 8(a) of the Federal Rules of

-3~
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Civil Procedure. The complaint must contain “a short and plain
statement of the claim showing that the pleader is entitled to
relief.” Fed. R. Civ. P. 8(a). The deficiencies of the
complaints in this regard are manifest and need no further
discussion beyond the well-reasoned analysis of Judge James

Moody Jr. in Erickson v. Merck & Co., 2018 WL 2357273 (M.D. Fla.

May 17, 2018) (dismissing a similar complaint). See also

Weiland v. Palm Beach Cty. Sheriff's Office, 792 F.3d 1313 (1l1lth

Cir. 2015). We have repeatedly granted motions to dismiss such
needlessly verbose complaints and continue to do so here.

While Merck has not filed motions to dismiss any count
under Rule 8(a), we are dismissing each of the entire complaints
as to it for the reasons asserted by McKesson. Otherwise, there
would be one complaint as to McKesson and a different complaint
as to Merck in each case. This would create unmitigated
confusion. Accordingly, we are acting pursuant to Rule 1 of the
Federal Rules of Civil Procedure which provides that the Rules
“should be construed, administered, and employed by the court
and the parties to secure the just, speedy, and inexpensive
determination of every action and proceeding.” Fed. R. Civ.

P. 1.
We call § 7 of this court’s order to the special

attention of plaintiffs’ counsel and urge them not to repeat the
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same behavior exhibited here with respect to any future filings

in this Multi-District Litigation.





