
IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

HANK’S BEVERAGE COMPANY, : CIVIL ACTION
on behalf of itself and others :
similarly situated :

:
v. :

:
AJINOMOTO COMPANY, et al.  : NO. 06-cv-1732

CLERK'S TAXATION OF COSTS

This taxation opinion grows out of five civil actions filed in this court in the year 2006

by five different plaintiffs; these five civil actions were docketed as 06-cv-1732; 06-cv-1751;

06-cv-2065; 06-cv-2236; and 06-cv-2241.

The plaintiff in 06-cv-1732 was Hank’s Beverage Company, on behalf of itself and

others similarly situated.

The plaintiff in 06-cv-1751 was Nog, Inc., on behalf of itself and others similarly

situated.

The plaintiff in 06-cv-2065 was College Club Beverage Company, Inc., on behalf of

itself and others similarly situated.

The plaintiff in 06-cv-2236 was The Andorra Ridge Company, on behalf of itself and

others similarly situated.

The plaintiff in 06-cv-2241 was Sorbee International, Ltd., on behalf of itself and

others similarly situated.

All five of the aforesaid civil actions named the same defendants (with some 

differences not relevant to this taxation opinion).

This court’s jurisdiction in all five of the aforesaid civil actions was based on alleged

violations of federal antitrust laws by defendants (these alleged violations involved the

artificial sweetener Aspartame).
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On November 22, 2006, all five of the aforesaid civil actions were consolidated by this

court for all purposes, with the consolidated case being categorized as 06-cv-1732.  

On August 11, 2008, judgment was entered in favor of defendants Ajinomoto

Company, Inc.; Ajinomoto USA, Inc.; Ajinomoto Euro-Aspartame S.A.; Ajinomoto Switzerland

A.G.; Daesang Corporation; Daesang America, Inc.; The Nutrasweet Company; Nutrasweet

A.G.; Euro-Asparatme S.A.; Holland Sweetener Company V.O.F.; Holland Sweetener North

America. Inc.; and Ajinomoto Food Ingredients LLC; and against plaintiffs Nog and Sorbee

only.  This judgment was affirmed by the United States Court of Appeals for the Third 

Circuit on February 22, 2011.

Defendants Ajinomoto Company, Inc.; Ajinomoto USA, Inc.; Ajinomoto Euro-

Aspartame S.A.; Ajinomoto Switzerland A.G.; and Ajinomoto Food Ingredients LLC

(hereinafter “the Ajinomoto defendants”) filed their bill of costs against plaintiffs Nog and

Sorbee on February 17, 2009 (hereinafter “the Ajinomoto bill of costs”).

Defendant Nutrasweet Company filed a bill of costs and a corrected bill of costs on

February 17, 2009 (hereinafter “the Nutrasweet bill of costs”).

Defendants Holland Sweetener Company VOF and Holland Sweetener North

America, Inc. (hereinafter “the Holland defendants”) filed their bill of costs on February 17,

2009 (hereinafter “the Holland bill of costs”). 

Plaintiffs Nog and Sorbee (hereinafter “the taxation plaintiffs”) filed a joint objection

to the four aforesaid bills of costs on March 21, 2011.

The Ajinomoto defendants, Nutrasweet Company and the Holland defendants filed

a joint response to the taxation plaintiffs’ aforesaid objections on April 4, 2011.

This taxation opinion shall address the various bills of costs seriatim, and in the

sequence set forth above.
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PART ONE: THE AJINOMOTO BILL OF COSTS.

In their bill of costs, the Ajinomoto defendants seek costs allegedly incurred before

this district court the amount of $165,120.73.  It is well-established that district court costs

may not be imposed in federal district courts except where they are authorized by either a

statute or a rule of court.   For the purposes of this taxation opinion,  federal district court1 2

costs are governed by Federal Rule of Civil Procedure 54(d).   The text of Federal Rule of3

Civil Procedure 54(d) is divided into two sections: 

* Federal Rule of Civil Procedure 54(d)(2), which by its own terms governs
“Attorney’s Fees(;)”  

and

* Federal Rule of Civil Procedure 54(d)(1), which by its own terms governs
“Costs Other Than Attorney’s Fees.”  

All of those “Costs Other Than Attorney’s Fees” made taxable by Federal Rule of Civil

Procedure 54(d)(1) are listed in 28 U.S.C. §1920,  and the Clerk  has authority to tax those4 5

types of district court costs which are listed in 28 U.S.C. §1920 in favor of the prevailing party

or parties, and against the non-prevailing party or parties.   6

Those items taxable in the first instance by the Clerk, as listed in 28 U.S.C. §1920,

are: 

“(1) Fees of the clerk or marshal; 

“(2) Fees for printed or electronically recorded transcripts necessarily obtained for use
in the case; 

“(3) Fees and disbursements for printing and witnesses; 

“(4) Fees for exemplification and the cost of making copies of any materials where
the copies are necessarily obtained for use in the case; 

“(5) Docket fees under (28 U.S.C. §1923); (and) 

“(6) Compensation of court appointed experts, compensation of interpreters, and
salaries, fees, expenses, and costs of special interpretation services under (28
U.S.C. §1828).”
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Accordingly, for the purposes of this taxation opinion,  the Clerk may only tax those7

district court costs which are listed in 28 U.S.C. §1920.   Since the items of district court8

costs sought by the Ajinomoto defendants are all, at least arguably, of those types of costs

listed in 28 U.S.C. §1920, they are not considered to be attorney’s fees,  and they are also,9

at least arguably, taxable by the Clerk of this Court.   We note that Federal Rule of Civil10

Procedure 54(d)(1) directs that “costs -other than attorney fees” (i.e. those costs authorized

by 28 U.S.C. §1920 ) “should be allowed to the prevailing party (emphasis added).”  To11

quote the Supreme Court of the United States, this language is evidence of “specific intent”12

on the part of Congress that there should be a heavy presumption  that “the 'prevailing13

party' automatically is entitled to costs”  as a matter of course, once it has been shown that14

the costs sought are, at least arguably, of those types of costs listed in 28 U.S.C. §1920.  15

The rationale supporting this heavy presumption is that unlike attorney fees, an assessment

of 28 U.S.C. §1920 costs is considered to be purely ministerial, and is not considered to be

punitive toward the non-prevailing party or parties, but merely as reimbursement to the

prevailing party or parties for their costs in bringing or pursuing a successful civil action16

(whereas an assessment of attorney fees is considered to be punitive ).  A consequence17

of this heavy presumption is that the non-prevailing party or parties bear the burden of proof,

and must overcome the aforesaid heavy presumption in favor of the taxing of costs against

that non-prevailing party or parties.   Because of this heavy presumption, it is considered18

punitive towards the  prevailing party or parties to deny to that prevailing party or parties

costs which are ordinarily automatically taxed under 28 U.S.C. §1920,  and it is not19

necessary for the prevailing party or parties to argue that the non-prevailing party or parties

did something that was wrong or inappropriate.   20

As a further result of the aforesaid heavy presumption, in the event taxable costs are

denied to the prevailing party or parties, the Clerk must specifically state what defect, bad

act or impropriety on the part of that prevailing party or parties leads the Clerk to deny to that
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prevailing party or parties otherwise allowable costs.   Because of this heavy presumption,21

there is a recurring theme in caselaw concerning taxation of costs that the prevailing party

or parties may recover those types of costs listed in 28 U.S.C. §1920 that were reasonably

necessary for their effective preparation, judged in light of the situation existing at the time

the costs were incurred, regardless of whether the items for which costs are sought were

actually used;  this is especially true in cases such as the instant matter where the bill of22

costs is accompanied by an affidavit from counsel for the prevailing party or parties, filed

pursuant to 28 U.S.C. §1924, stating, under penalty of perjury, that the costs are correct and

were actually and necessarily incurred; the existence of such an affidavit in a Clerk's

Taxation of Costs proceeding is given very great weight regarding the Clerk's determination

as to whether requested costs are allowable.  23

As the United States Court of Appeals for the Third Circuit appropriately noted

in 2010, it is for precisely these reasons that counsel should always advise each

client, before commencing the litigation process, that in the event that their litigation

is unsuccessful, that there is a risk of taxation of costs against that client pursuant

to 28 U.S.C. §1920.  24

Since the costs sought by the Ajinomoto defendants are all, at least arguably, of those

types of costs listed in the taxation statute, 28 U.S.C. §1920, we are of the view that the

taxation plaintiffs bear the burden of proof in this matter. 

In an attempt to meet their burden of proof, the taxation plaintiffs raise four general

objections to the Ajinomoto bill of costs in its entirety, the first being that the Clerk allegedly

has broad discretion to disallow costs and should exercise this alleged discretion because

of the alleged “equities” of the case, more specifically that they are allegedly financially

unable to pay.  According to a 2010 decision of  the United States Court of Appeals for the

Third Circuit, this is an objection that this clerk and/or this court “may not consider.”   25
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To go into further detail, we note that Federal Rule of Civil Procedure 54(d)(1) directs

that “costs -other than attorney fees” (i.e. those costs authorized by 28 U.S.C. §1920)

“should be allowed to the prevailing party (emphasis added).”  To quote the Supreme Court

of the United States, this language is evidence of “specific intent”  on the part of Congress26

that there should be a heavy presumption  that “the 'prevailing party' automatically is entitled27

to costs”  as a matter of course, once it has been shown that the costs sought are, at least28

arguably, of those types of costs listed in 28 U.S.C. §1920.   We are therefore of the view29

that the Clerk has no discretion to disallow otherwise allowable costs based on an argument

rooted in economics; economic disparity between the parties is not a basis for disallowing

costs, and a very strong presumption exists that consideration of the equities does not favor

a disallowance of costs by the court.   The Clerk may tax costs not only where the losing30

party is less affluent than the prevailing party, but also where the losing party is actually

indigent.   Even complete and utter inability to pay is not grounds for a disallowance of31

costs.   Likewise, even the granting of in forma pauperis status to the losing party does not32

rebut this heavy presumption.  33

We are of the view that the taxation plaintiffs have not  rebutted the aforesaid heavy

presumption in favor of the automatic taxing of district court costs, particularly in light of the

Third Circuit's 2010  decision in Reger v. The Nemours Foundation, 599 F.3d 285 (3d Cir.

2010).   We accordingly disallow this general objection to the bill of costs in its entirety. 34

The taxation plaintiffs’ second general objection to the bill of costs in its entirety is that

they allegedly brought the underlying lawsuit in good faith.  According to a 2010  decision of

the United States Court of Appeals for the Third Circuit, this is an objection that this clerk

and/or this court “may not consider.”   35

To go into further detail, the bare allegation that an action was brought in good faith

and was neither frivolous, unreasonable nor without foundation is not sufficient to overcome

the presumption inherent in Fed. P. Civ. P. 54(d) that “costs... should be allowed to the
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prevailing party (emphasis added).”   As the court explained in Popeil Brothers v. Schick36

Electric, 516 F.2d 772 (7th Cir. 1975), “(i)f the awarding of costs could be thwarted every

time the unsuccessful party is a normal, average party and not a knave, Rule 54(d) would

have little substance remaining.”  516 F.2d at 776.  Hence, “good faith litigation does not

absolve a party from imposition of costs.”    If costs were only taxable in those situations37

where the losing party acted in bad faith, 28 U.S.C. §1920 would have very little meaning.  38

A Clerk's Taxation of Costs proceeding is simply not a forum for re-examining, or for re-

litigating, the underlying facts of the lawsuit.   Therefore, it is not a valid objection that the39

issues in the underlying case were closely contested and that the final judgment allegedly

could have, or allegedly should have, gone in the other direction; the alleged complexity or

closeness of the issues litigated is not relevant to the taxing of costs by the Court or Clerk.  40

Accordingly, as stated previously, there is a heavy presumption  in favor of41

“automatically”  taxing those types of costs listed in 28 U.S.C. §1920  which the prevailing42 43

parties both actually incurred (as evidenced by a sworn affidavit)  and necessarily44

incurred for their effective preparation (judged in light of the situation existing when the

costs in question were actually incurred, without regard to whether the costs relate to items

which were actually used).  45

We are of the view that the taxation plaintiffs have not  rebutted the aforesaid heavy

presumption in favor of the automatic taxing of district court costs, particularly in light of the

Third Circuit's 2010  decision in Reger v. The Nemours Foundation, 599 F.3d 285 (3d Cir.

2010).   We accordingly disallow this second general objection to the Ajinomoto bill of costs46

in its entirety. 

The taxation plaintiffs’ third general objection to the Ajinomoto bill of costs in its

entirety is that the costs sought are allegedly not sufficiently explained.  Provided that the bill

of costs is neat and legible, there is no need for counsel to use the court’s official bill of costs

form;  there is likewise no requirement for the prevailing party or parties to supply receipts47 48
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(even in a situation where receipts or a more detailed itemization would be useful to the court

and/or opposing counsel),  rather, caselaw holds that the standard is that costs must be49

sufficiently explained to the extent that opposing counsel can make informed objections and

the Clerk or Court can make an informed determination of whether requested costs are

allowable.   50

With regard to the items requested, we are of the view that this standard of sufficient

itemization is satisfied in the instant case.  As stated previously, there is a heavy

presumption  in favor of “automatically”  taxing those types of costs listed in 28 U.S.C.51 52

§1920  which the prevailing parties both actually incurred (as evidenced by a sworn53

affidavit)  and necessarily incurred for their effective preparation (judged in light of the54

situation existing when the costs in question were actually incurred, without regard to

whether the costs relate to items which were actually used).     55

We are satisfied that the statutory standard of necessity has been met; moreover, the

Ajinomoto bill of costs is accompanied by receipts and by an affidavit from counsel for

stating, under penalty of perjury, that the costs are correct and were actually and necessarily

incurred; the existence of such an affidavit in a Clerk's Taxation of Costs proceeding is given

very great weight with respect to the aforesaid burden of proof in favor of the taxation of

those types of costs listed in the taxation statute.   We accordingly disallow this third 56

general  objection to the Ajinomoto bill of costs in its entirety. 

The taxation plaintiffs’ fourth general objection to the bill of costs in its entirety is that 

many of these costs were allegedly incurred as a result of bad faith on the part of the

Ajinomoto defendants and/or their counsel during the underlying litigation.  A request for

taxation of 28 U.S.C. §1920 costs may be disallowed where there has been misconduct by

the prevailing party during the litigation process which led to excessive costs;  however, the57

said alleged misconduct must have been extremely egregious for this objection to prevail.  58

We are not of the view that the taxation plaintiffs have made such a demonstration, and we
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accordingly disallow this fourth general objection to the Ajinomoto bill of costs in its entirety. 

Turning now to the substance of the bill of costs, we will first address the request for

the Ajinomoto defendants’ alleged costs of deposition transcripts, relating to testimony of fact

witnesses and/or expert witnesses,  in the amount of in the amount of $3,701.80.59

We note that the relevant statute, 28 U.S.C. §1920(2), directs the taxing of costs for

“transcripts necessarily obtained for use in the case.”  This provision governing “transcripts”

applies to deposition transcripts;  and modern caselaw states that both stenographic60

depositions and videotaped depositions are considered “transcripts” for purposes of 28

U.S.C. §1920(2);  moreover, the costs of exhibits attached to a deposition transcript are61

taxable pursuant to 28 U.S.C. §1920.  62

As stated previously, there is a heavy presumption  in favor of “automatically”63 64

taxing those types of costs listed in 28 U.S.C. §1920  which the prevailing parties both65

actually incurred (as evidenced by a sworn affidavit)  and necessarily incurred for their66

effective preparation (judged in light of the situation existing when the costs in question

were actually incurred, without regard to whether the costs relate to items which were

actually used).   Examples of situations where deposition transcripts are seen as necessary67

for a party’s effective preparation, even where they were not used, include, but are not

limited to, situations involving  deponents who ultimately do not testify at a trial;  situations68

involving deponents who ultimately are not permitted by the court to testify at a trial;  and69

situations where deposition transcripts were necessary to support, or to oppose, pre-trial

motions  and/or post-trial motions  (including motions seeking the entry of summary70 71

judgment,  and/or motions seeking the entry of a default judgment  and/or motions seeking72 73

the entry of a judgment NOV ).  Considering this definition of “necessary,” especially in light74

of the complexity of the issues presented and the amount of money at stake in the

underlying civil action from which this taxation opinion arose, it was clearly “necessary” for 

to obtain multiple copies of these transcripts, including both stenographic copies of
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transcripts and videotaped copies of transcripts of the exact same testimony  where75

obtaining both copies was necessary to counsel’s effective preparation (judged in light of the

situation existing when the costs in question were actually incurred, without regard to

whether the costs relate to items which were actually used).    76

Indeed, to posit a completely hypothetical situation, if counsel for the Ajinomoto 

defendants did not obtain all of the deposition transcripts in question for which costs are

sought, and if the Ajinomoto defendants subsequently did not prevail in the underlying

litigation in this case, then counsel for the Ajinomoto defendants could conceivably have

been accused of professional malpractice for having failed to obtain those deposition

transcripts; consideration of the issues presented in this completely hypothetical situation

provides strong evidence that these deposition transcript costs were necessarily incurred in

this case within the meaning of 28 U.S.C. §1920, and that they are taxable by this Clerk77

(especially when combined with the presence of the aforesaid affidavit).

We are of the view that the taxation plaintiffs have not rebutted the aforesaid heavy

presumption that these district court costs should be automatically taxed against them. 

These costs are accordingly taxed in favor of the Ajinomoto defendants and against the

taxation plaintiffs in the full requested amount of $3,701.80. 

We will next address the request for the Ajinomoto defendants’ alleged costs of 

exemplification in the amount of $161,418.93.

Federal courts have traditionally seen costs related to the production of copies of

documentary evidence, such as records  or other documents produced in discovery,  as78 79

well as the costs of a subpoena duces tecum (also known as a records subpoena or a

records deposition)  as taxable costs pursuant to 28 U.S.C. §1920(4).  80

Likewise, federal courts have traditionally seen costs related to the production of

copies of demonstrative evidence  (such as photos,  models,  maps,  blow-ups,  charts,81 82 83 84 85 86

diagrams,   computer graphics  and the like) as taxable costs under 28 U.S.C. §1920(4).87 88
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The costs of hiring a private company that possesses the technology to search for,

and/or to recreate, copies of evidence in electronic form, for the purpose of making the

alleged facts contained in the exhibits more clear to the finder(s) of fact, are taxable as

exemplification under 28 U.S.C. §1920(4),  as generally, neither attorneys nor employees89

of attorneys are competent to conduct such a search, or to recreate such documents in

paper format.   90

As stated previously, there is a heavy presumption  in favor of “automatically”91 92

taxing those types of costs listed in 28 U.S.C. §1920  which the prevailing parties both93

actually incurred (as evidenced by a sworn affidavit)  and necessarily incurred for their94

effective preparation (judged in light of the situation existing when the costs in question

were actually incurred, without regard to whether the costs relate to items which were

actually used).   We are of the view that considering this definition of “necessary,” especially95

in light of the complexity of the issues presented and the amount of money at stake in the

underlying civil action from which this taxation opinion arose, it was clearly “necessary” for 

counsel for the prevailing parties to incur these costs.

We are accordingly of the view that the taxation plaintiffs have not rebutted the

aforesaid heavy presumption that these district court costs should be automatically taxed

against them.  We see no relevance in the fact that defense counsel did not provide the

taxation plaintiffs with all of the evidence for which costs are requested.  These costs are

accordingly taxed in favor of the Ajinomoto defendants and against the taxation plaintiffs in

the full requested amount of $161,418.93. 

In summary, district court costs are taxed in favor of the Ajinomoto defendants and

against the taxation plaintiffs as follows:

Deposition transcript costs: $    3,701.80
Exemplification costs:   161,418.93  
TOTAL: $165,120.73
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PART TWO: THE TWO NUTRASWEET BILLS OF COSTS.

In their bills of costs, Nutrasweet seeks costs allegedly incurred before this district

court the amount of $215,540.53.  It is well-established that district court costs may not be

imposed in federal district courts except where they are authorized by either a statute or a

rule of court.   For the purposes of this taxation opinion,  federal district court costs are96 97

governed by Federal Rule of Civil Procedure 54(d).   The text of Federal Rule of Civil98

Procedure 54(d) is divided into two sections: 

* Federal Rule of Civil Procedure 54(d)(2), which by its own terms governs
“Attorney’s Fees(;)”  

and

* Federal Rule of Civil Procedure 54(d)(1), which by its own terms governs
“Costs Other Than Attorney’s Fees.”  

All of those “Costs Other Than Attorney’s Fees” made taxable by Federal Rule of Civil

Procedure 54(d)(1) are listed in 28 U.S.C. §1920,  and the Clerk  has authority to tax those99 100

types of district court costs which are listed in 28 U.S.C. §1920 in favor of the prevailing party

or parties, and against the non-prevailing party or parties.   101

Those items taxable in the first instance by the Clerk, as listed in 28 U.S.C. §1920,

are: 

“(1) Fees of the clerk or marshal; 

“(2) Fees for printed or electronically recorded transcripts necessarily obtained for use
in the case; 

“(3) Fees and disbursements for printing and witnesses; 

“(4) Fees for exemplification and the cost of making copies of any materials where
the copies are necessarily obtained for use in the case; 

“(5) Docket fees under (28 U.S.C. §1923); (and) 

“(6) Compensation of court appointed experts, compensation of interpreters, and
salaries, fees, expenses, and costs of special interpretation services under (28
U.S.C. §1828).”
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Accordingly, for the purposes of this taxation opinion,  the Clerk may only tax those102

district court costs which are listed in 28 U.S.C. §1920.   Since the items of district court103

costs sought by Nutrasweet are all, at least arguably, of those types of costs listed in 28

U.S.C. §1920, they are not considered to be attorney’s fees,  and they are also, at least104

arguably, taxable by the Clerk of this Court.   We note that Federal Rule of Civil Procedure105

54(d)(1) directs that “costs -other than attorney fees” (i.e. those costs authorized by 28

U.S.C. §1920 ) “should be allowed to the prevailing party (emphasis added).”  To quote106

the Supreme Court of the United States, this language is evidence of “specific intent”  on107

the part of Congress that there should be a heavy presumption  that “the 'prevailing party'108

automatically is entitled to costs”  as a matter of course, once it has been shown that the109

costs sought are, at least arguably, of those types of costs listed in 28 U.S.C. §1920.   The110

rationale supporting this heavy presumption is that unlike attorney fees, an assessment of

28 U.S.C. §1920 costs is considered to be purely ministerial, and is not considered to be

punitive toward the non-prevailing party or parties, but merely as reimbursement to the

prevailing party or parties for their costs in bringing or pursuing a successful civil action111

(whereas an assessment of attorney fees is considered to be punitive ).  A consequence112

of this heavy presumption is that the non-prevailing party or parties bear the burden of proof,

and must overcome the aforesaid heavy presumption in favor of the taxing of costs against

that non-prevailing party or parties.   Because of this heavy presumption, it is considered113

punitive towards the  prevailing party or parties to deny to that prevailing party or parties

costs which are ordinarily automatically taxed under 28 U.S.C. §1920,  and it is not114

necessary for the prevailing party or parties to argue that the non-prevailing party or parties

did something that was wrong or inappropriate.   115

As a further result of the aforesaid heavy presumption, in the event taxable costs are

denied to the prevailing party or parties, the Clerk must specifically state what defect, bad

act or impropriety on the part of that prevailing party or parties leads the Clerk to deny to that
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prevailing party or parties otherwise allowable costs.   Because of this heavy presumption,116

there is a recurring theme in caselaw concerning taxation of costs that the prevailing party

or parties may recover those types of costs listed in 28 U.S.C. §1920 that were reasonably

necessary for their effective preparation, judged in light of the situation existing at the time

the costs were incurred, regardless of whether the items for which costs are sought were

actually used;  this is especially true in cases such as the instant matter where the bill of117

costs is accompanied by an affidavit from counsel for the prevailing party or parties, filed

pursuant to 28 U.S.C. §1924, stating, under penalty of perjury, that the costs are correct and

were actually and necessarily incurred; the existence of such an affidavit in a Clerk's

Taxation of Costs proceeding is given very great weight regarding the Clerk's determination

as to whether requested costs are allowable.  118

As the United States Court of Appeals for the Third Circuit appropriately noted

in 2010, it is for precisely these reasons that counsel should always advise each

client, before commencing the litigation process, that in the event that their litigation

is unsuccessful, that there is a risk of taxation of costs against that client pursuant

to 28 U.S.C. §1920.  119

Since the costs sought by Nutrasweet are all, at least arguably, of those types of costs

listed in the taxation statute, 28 U.S.C. §1920, we are of the view that the taxation plaintiffs

bear the burden of proof in this matter. 

In an attempt to meet their burden of proof, the taxation plaintiffs raise four general

objections to the Nutrasweet bills of costs in their entirety, the first being that the Clerk

allegedly has broad discretion to disallow costs and should exercise this alleged discretion

because of the alleged “equities” of the case, more specifically that they are allegedly

financially unable to pay.  According to a 2010 decision of  the United States Court of

Appeals for the Third Circuit, this is an objection that this clerk and/or this court “may not

consider.”   120
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To go into further detail, we note that Federal Rule of Civil Procedure 54(d)(1) directs

that “costs -other than attorney fees” (i.e. those costs authorized by 28 U.S.C. §1920)

“should be allowed to the prevailing party (emphasis added).”  To quote the Supreme Court

of the United States, this language is evidence of “specific intent”  on the part of Congress121

that there should be a heavy presumption  that “the 'prevailing party' automatically is122

entitled to costs”  as a matter of course, once it has been shown that the costs sought are,123

at least arguably, of those types of costs listed in 28 U.S.C. §1920.   We are therefore of124

the view that the Clerk has no discretion to disallow otherwise allowable costs based on an

argument rooted in economics; economic disparity between the parties is not a basis for

disallowing costs, and a very strong presumption exists that consideration of the equities

does not favor a disallowance of costs by the court.   The Clerk may tax costs not only125

where the losing party is less affluent than the prevailing party, but also where the losing

party is actually indigent.   Even complete and utter inability to pay is not grounds for a126

disallowance of costs.   Likewise, even the granting of in forma pauperis status to the losing127

party does not rebut this heavy presumption.  128

We are of the view that the taxation plaintiffs have not  rebutted the aforesaid heavy

presumption in favor of the automatic taxing of district court costs, particularly in light of the

Third Circuit's 2010  decision in Reger v. The Nemours Foundation, 599 F.3d 285 (3d Cir.

2010).   We accordingly disallow this general objection to the bills of costs in their entirety. 129

The taxation plaintiffs’ second general objection to the bills of costs in their entirety

is that they allegedly brought the underlying lawsuit in good faith.  According to a 2010 

decision of the United States Court of Appeals for the Third Circuit, this is an objection that

this clerk and/or this court “may not consider.”   130

To go into further detail, the bare allegation that an action was brought in good faith

and was neither frivolous, unreasonable nor without foundation is not sufficient to overcome

the presumption inherent in Fed. P. Civ. P. 54(d) that “costs... should be allowed to the
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prevailing party (emphasis added).”   As the court explained in Popeil Brothers v. Schick131

Electric, 516 F.2d 772 (7th Cir. 1975), “(i)f the awarding of costs could be thwarted every

time the unsuccessful party is a normal, average party and not a knave, Rule 54(d) would

have little substance remaining.”  516 F.2d at 776.  Hence, “good faith litigation does not

absolve a party from imposition of costs.”    If costs were only taxable in those situations132

where the losing party acted in bad faith, 28 U.S.C. §1920 would have very little meaning.  133

A Clerk's Taxation of Costs proceeding is simply not a forum for re-examining, or for re-

litigating, the underlying facts of the lawsuit.   Therefore, it is not a valid objection that the134

issues in the underlying case were closely contested and that the final judgment allegedly

could have, or allegedly should have, gone in the other direction; the alleged complexity or

closeness of the issues litigated is not relevant to the taxing of costs by the Court or Clerk.  135

Accordingly, as stated previously, there is a heavy presumption  in favor of136

“automatically”  taxing those types of costs listed in 28 U.S.C. §1920  which the137 138

prevailing party both actually incurred (as evidenced by a sworn affidavit)  and139

necessarily incurred for their effective preparation (judged in light of the situation existing

when the costs in question were actually incurred, without regard to whether the costs relate

to items which were actually used).  140

We are of the view that the taxation plaintiffs have not  rebutted the aforesaid heavy

presumption in favor of the automatic taxing of district court costs, particularly in light of the

Third Circuit's 2010  decision in Reger v. The Nemours Foundation, 599 F.3d 285 (3d Cir.

2010).   We accordingly disallow this second general objection to the Nutrasweet bills of141

costs in their entirety. 

The taxation plaintiffs’ third general objection to the Nutrasweet bills of costs in their 

entirety is that the costs sought are allegedly not sufficiently explained.  Provided that the bill

of costs is neat and legible, there is no need for counsel to use the court’s official bill of costs

form;  there is likewise no requirement for the prevailing party or parties to supply142

16



receipts  (even in a situation where receipts or a more detailed itemization would be useful143

to the court and/or opposing counsel),  rather, caselaw holds that the standard is that costs144

must be sufficiently explained to the extent that opposing counsel can make informed

objections and the Clerk or Court can make an informed determination of whether requested

costs are allowable.   145

With regard to the items requested, we are of the view that this standard of sufficient

itemization is satisfied in the instant case.  As stated previously, there is a heavy

presumption  in favor of “automatically”  taxing those types of costs listed in 28 U.S.C.146 147

§1920  which the prevailing parties both actually incurred (as evidenced by a sworn148

affidavit)  and necessarily incurred for their effective preparation (judged in light of the149

situation existing when the costs in question were actually incurred, without regard to

whether the costs relate to items which were actually used).     150

We are satisfied that the statutory standard of necessity has been met; moreover, the

Nutrasweet bill of costs is accompanied by receipts and by an affidavit from counsel for

stating, under penalty of perjury, that the costs are correct and were actually and necessarily

incurred; the existence of such an affidavit in a Clerk's Taxation of Costs proceeding is given

very great weight with respect to the aforesaid burden of proof in favor of the taxation of

those types of costs listed in the taxation statute.   We accordingly disallow this third 151

general objection to the Nutrasweet bills of costs in their entirety. 

The taxation plaintiffs’ fourth general objection to the bills of costs in their entirety is

that many of these costs were allegedly incurred as a result of bad faith on the part of

Nutrasweet and/or its counsel during the underlying litigation.  A request for taxation of 28

U.S.C. §1920 costs may be disallowed where there has been misconduct by the prevailing

party during the litigation process which led to excessive costs;  however, the said alleged152

misconduct must have been VERY, VERY BAD for this objection to prevail.   We are not153

of the view that the taxation plaintiffs have made such a demonstration, and we accordingly
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disallow this fourth general objection to the Nutrasweet bills of costs in their entirety.  

Turning now to the substance of the bill of costs, we will first address the request for

Nutrasweet’s alleged costs of deposition transcripts, relating to testimony of fact witnesses

and/or expert witnesses,  in the amount of in the amount of $4,027.50.154

We note that the relevant statute, 28 U.S.C. §1920(2), directs the taxing of costs for

“transcripts necessarily obtained for use in the case.”  This provision governing “transcripts”

applies to deposition transcripts;  and modern caselaw states that both stenographic155

depositions and videotaped depositions are considered “transcripts” for purposes of 28

U.S.C. §1920(2);  moreover, the costs of exhibits attached to a deposition transcript are156

taxable pursuant to 28 U.S.C. §1920.  157

As stated previously, there is a heavy presumption  in favor of “automatically”158 159

taxing those types of costs listed in 28 U.S.C. §1920  which the prevailing parties both160

actually incurred (as evidenced by a sworn affidavit)  and necessarily incurred for their161

effective preparation (judged in light of the situation existing when the costs in question

were actually incurred, without regard to whether the costs relate to items which were

actually used).   Examples of situations where deposition transcripts are seen as necessary162

for a party’s effective preparation, even where they were not used, include, but are not

limited to, situations involving  deponents who ultimately do not testify at a trial;  situations163

involving deponents who ultimately are not permitted by the court to testify at a trial;  and164

situations where deposition transcripts were necessary to support, or to oppose, pre-trial

motions  and/or post-trial motions  (including motions seeking the entry of summary165 166

judgment,  and/or motions seeking the entry of a default judgment  and/or motions167 168

seeking the entry of a judgment NOV ).  Considering this definition of “necessary,”169

especially in light of the complexity of the issues presented and the amount of money at

stake in the underlying civil action from which this taxation opinion arose, it was clearly

“necessary” for  to obtain multiple copies of these transcripts, including both stenographic
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copies of transcripts and videotaped copies of transcripts of the exact same testimony170

where obtaining both copies was necessary to counsel’s effective preparation (judged in light

of the situation existing when the costs in question were actually incurred, without regard to

whether the costs relate to items which were actually used).    171

Indeed, to posit a completely hypothetical situation, if counsel for Nutrasweet did not

obtain all of the deposition transcripts in question for which costs are sought, and if

Nutrasweet subsequently did not prevail in the underlying litigation in this case, then counsel

for Nutrasweet could conceivably have been accused of professional malpractice for having

failed to obtain those deposition transcripts; consideration of the issues presented in this

completely hypothetical situation provides strong evidence that these deposition transcript

costs were necessarily incurred in this case within the meaning of 28 U.S.C. §1920, and that

they are taxable by this Clerk  (especially when combined with the presence of the172

aforesaid affidavit).

We are of the view that the taxation plaintiffs have not rebutted the aforesaid heavy

presumption that these district court costs should be automatically taxed against them. 

These costs are accordingly taxed in favor of Nutrasweet and against the taxation plaintiffs

in the full requested amount of $4,027.50. 

We will next address the request for Nutrasweet’s alleged costs of  exemplification

in the amount of $211,513.03.

Federal courts have traditionally seen costs related to the production of copies of

documentary evidence, such as records  or other documents produced in discovery,  as173 174

well as the costs of a subpoena duces tecum (also known as a records subpoena or a

records deposition)  as taxable costs pursuant to 28 U.S.C. §1920(4).  175

Likewise, federal courts have traditionally seen costs related to the production of

copies of demonstrative evidence  (such as photos,  models,  maps,  blow-ups,176 177 178 179 180

charts,  diagrams,   computer graphics  and the like) as taxable costs under 28 U.S.C.181 182 183
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§1920(4).

The costs of hiring a private company that possesses the technology to search for,

and/or to recreate, copies of evidence in electronic form, for the purpose of making the

alleged facts contained in the exhibits more clear to the finder(s) of fact, are taxable as

exemplification under 28 U.S.C. §1920(4),  as generally, neither attorneys nor employees184

of attorneys are competent to conduct such a search, or to recreate such documents in

paper format.   185

As stated previously, there is a heavy presumption  in favor of “automatically”186 187

taxing those types of costs listed in 28 U.S.C. §1920  which the prevailing parties both188

actually incurred (as evidenced by a sworn affidavit)  and necessarily incurred for their189

effective preparation (judged in light of the situation existing when the costs in question

were actually incurred, without regard to whether the costs relate to items which were

actually used).   We are of the view that considering this definition of “necessary,”190

especially in light of the complexity of the issues presented and the amount of money at

stake in the underlying civil action from which this taxation opinion arose, it was clearly

“necessary” for counsel for Nutrasweet to incur these costs.

We are accordingly of the view that the taxation plaintiffs have not rebutted the

aforesaid heavy presumption that these district court costs should be automatically taxed

against them.  We see no relevance in the fact that defense counsel did not provide the

taxation plaintiffs with all of the evidence for which costs are requested.  These costs are 

accordingly taxed in favor of Nutrasweet and against the taxation plaintiffs in the full

requested amount of $211,513.03. 

In summary, district court costs are taxed in favor of Nutrasweet and against the

taxation plaintiffs as follows:

Deposition transcript costs: $    4,027.50
Exemplification costs:   211,513.03
TOTAL: $215,540.53
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PART THREE: THE HOLLAND BILL OF COSTS.

In their bill of costs, Holland defendants seek costs allegedly incurred before this

district court the amount of $195,398.82.  It is well-established that district court costs may

not be imposed in federal district courts except where they are authorized by either a statute

or a rule of court.   For the purposes of this taxation opinion,  federal district court costs191 192

are governed by Federal Rule of Civil Procedure 54(d).   The text of Federal Rule of Civil193

Procedure 54(d) is divided into two sections: 

* Federal Rule of Civil Procedure 54(d)(2), which by its own terms governs
“Attorney’s Fees(;)”  

and

* Federal Rule of Civil Procedure 54(d)(1), which by its own terms governs
“Costs Other Than Attorney’s Fees.”  

All of those “Costs Other Than Attorney’s Fees” made taxable by Federal Rule of Civil

Procedure 54(d)(1) are listed in 28 U.S.C. §1920,  and the Clerk  has authority to tax194 195

those types of district court costs which are listed in 28 U.S.C. §1920 in favor of the

prevailing party or parties, and against the non-prevailing party or parties.   196

Those items taxable in the first instance by the Clerk, as listed in 28 U.S.C. §1920,

are: 

“(1) Fees of the clerk or marshal; 

“(2) Fees for printed or electronically recorded transcripts necessarily obtained for use
in the case; 

“(3) Fees and disbursements for printing and witnesses; 

“(4) Fees for exemplification and the cost of making copies of any materials where
the copies are necessarily obtained for use in the case; 

“(5) Docket fees under (28 U.S.C. §1923); (and) 

“(6) Compensation of court appointed experts, compensation of interpreters, and
salaries, fees, expenses, and costs of special interpretation services under (28
U.S.C. §1828).”
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Accordingly, for the purposes of this taxation opinion,  the Clerk may only tax those197

district court costs which are listed in 28 U.S.C. §1920.   Since the items of district court198

costs sought by the Holland defendants are all, at least arguably, of those types of costs

listed in 28 U.S.C. §1920, they are not considered to be attorney’s fees,  and they are199

also, at least arguably, taxable by the Clerk of this Court.   We note that Federal Rule of200

Civil Procedure 54(d)(1) directs that “costs -other than attorney fees” (i.e. those costs

authorized by 28 U.S.C. §1920 ) “should be allowed to the prevailing party (emphasis201

added).”  To quote the Supreme Court of the United States, this language is evidence of

“specific intent”  on the part of Congress that there should be a heavy presumption  that202 203

“the 'prevailing party' automatically is entitled to costs”  as a matter of course, once it has204

been shown that the costs sought are, at least arguably, of those types of costs listed in 28

U.S.C. §1920.   The rationale supporting this heavy presumption is that unlike attorney205

fees, an assessment of 28 U.S.C. §1920 costs is considered to be purely ministerial, and is

not considered to be punitive toward the non-prevailing party or parties, but merely as

reimbursement to the prevailing party or parties for their costs in bringing or pursuing a

successful civil action  (whereas an assessment of attorney fees is considered to be206

punitive ).  A consequence of this heavy presumption is that the non-prevailing party or207

parties bear the burden of proof, and must overcome the aforesaid heavy presumption in

favor of the taxing of costs against that non-prevailing party or parties.   Because of this208

heavy presumption, it is considered punitive towards the  prevailing party or parties to deny

to that prevailing party or parties costs which are ordinarily automatically taxed under 28

U.S.C. §1920,  and it is not necessary for the prevailing party or parties to argue that the209

non-prevailing party or parties did something that was wrong or inappropriate.   210

As a further result of the aforesaid heavy presumption, in the event taxable costs are

denied to the prevailing party or parties, the Clerk must specifically state what defect, bad

act or impropriety on the part of that prevailing party or parties leads the Clerk to deny to that
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prevailing party or parties otherwise allowable costs.   Because of this heavy presumption,211

there is a recurring theme in caselaw concerning taxation of costs that the prevailing party

or parties may recover those types of costs listed in 28 U.S.C. §1920 that were reasonably

necessary for their effective preparation, judged in light of the situation existing at the time

the costs were incurred, regardless of whether the items for which costs are sought were

actually used;  this is especially true in cases such as the instant matter where the bill of212

costs is accompanied by an affidavit from counsel for the prevailing party or parties, filed

pursuant to 28 U.S.C. §1924, stating, under penalty of perjury, that the costs are correct and

were actually and necessarily incurred; the existence of such an affidavit in a Clerk's

Taxation of Costs proceeding is given very great weight regarding the Clerk's determination

as to whether requested costs are allowable.  213

As the United States Court of Appeals for the Third Circuit appropriately noted

in 2010, it is for precisely these reasons that counsel should always advise each

client, before commencing the litigation process, that in the event that their litigation

is unsuccessful, that there is a risk of taxation of costs against that client pursuant

to 28 U.S.C. §1920.  214

Since the costs sought by the Holland defendants are all, at least arguably, of those

types of costs listed in the taxation statute, 28 U.S.C. §1920, we are of the view that the

taxation plaintiffs bear the burden of proof in this matter. 

In an attempt to meet their burden of proof, the taxation plaintiffs raise four general

objections to the Holland bill of costs in its entirety, the first being that the Clerk allegedly has

broad discretion to disallow costs and should exercise this alleged discretion because of the

alleged “equities” of the case, more specifically that they are allegedly financially unable to

pay.  According to a 2010 decision of  the United States Court of Appeals for the Third

Circuit, this is an objection that this clerk and/or this court “may not consider.”   215
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To go into further detail, we note that Federal Rule of Civil Procedure 54(d)(1) directs

that “costs -other than attorney fees” (i.e. those costs authorized by 28 U.S.C. §1920)

“should be allowed to the prevailing party (emphasis added).”  To quote the Supreme Court

of the United States, this language is evidence of “specific intent”  on the part of Congress216

that there should be a heavy presumption  that “the 'prevailing party' automatically is217

entitled to costs”  as a matter of course, once it has been shown that the costs sought are,218

at least arguably, of those types of costs listed in 28 U.S.C. §1920.   We are therefore of219

the view that the Clerk has no discretion to disallow otherwise allowable costs based on an

argument rooted in economics; economic disparity between the parties is not a basis for

disallowing costs, and a very strong presumption exists that consideration of the equities

does not favor a disallowance of costs by the court.   The Clerk may tax costs not only220

where the losing party is less affluent than the prevailing party, but also where the losing

party is actually indigent.   Even complete and utter inability to pay is not grounds for a221

disallowance of costs.   Likewise, even the granting of in forma pauperis status to the losing222

party does not rebut this heavy presumption.  223

We are of the view that the taxation plaintiffs have not  rebutted the aforesaid heavy

presumption in favor of the automatic taxing of district court costs, particularly in light of the

Third Circuit's 2010  decision in Reger v. The Nemours Foundation, 599 F.3d 285 (3d Cir.

2010).   We accordingly disallow this general objection to the Holland bill of costs in its224

entirety. 

The taxation plaintiffs’ second general objection to the bill of costs in its entirety is that

they allegedly brought the underlying lawsuit in good faith.  According to a 2010  decision of

the United States Court of Appeals for the Third Circuit, this is an objection that this clerk

and/or this court “may not consider.”   225

To go into further detail, the bare allegation that an action was brought in good faith

and was neither frivolous, unreasonable nor without foundation is not sufficient to overcome
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the presumption inherent in Fed. P. Civ. P. 54(d) that “costs... should be allowed to the

prevailing party (emphasis added).”   As the court explained in Popeil Brothers v. Schick226

Electric, 516 F.2d 772 (7th Cir. 1975), “(i)f the awarding of costs could be thwarted every

time the unsuccessful party is a normal, average party and not a knave, Rule 54(d) would

have little substance remaining.”  516 F.2d at 776.  Hence, “good faith litigation does not

absolve a party from imposition of costs.”    If costs were only taxable in those situations227

where the losing party acted in bad faith, 28 U.S.C. §1920 would have very little meaning.  228

A Clerk's Taxation of Costs proceeding is simply not a forum for re-examining, or for re-

litigating, the underlying facts of the lawsuit.   Therefore, it is not a valid objection that the229

issues in the underlying case were closely contested and that the final judgment allegedly

could have, or allegedly should have, gone in the other direction; the alleged complexity or

closeness of the issues litigated is not relevant to the taxing of costs by the Court or Clerk.  230

Accordingly, as stated previously, there is a heavy presumption  in favor of231

“automatically”  taxing those types of costs listed in 28 U.S.C. §1920  which the232 233

prevailing parties both actually incurred (as evidenced by a sworn affidavit)  and234

necessarily incurred for their effective preparation (judged in light of the situation existing

when the costs in question were actually incurred, without regard to whether the costs relate

to items which were actually used).  235

We are of the view that the taxation plaintiffs have not  rebutted the aforesaid heavy

presumption in favor of the automatic taxing of district court costs, particularly in light of the

Third Circuit's 2010  decision in Reger v. The Nemours Foundation, 599 F.3d 285 (3d Cir.

2010).   We accordingly disallow this second general objection to the Holland bill of costs236

in its entirety. 

The taxation plaintiffs’ third general objection to the Holland bill of costs in its entirety

is that the costs sought are allegedly not sufficiently explained.  Provided that the bill of costs

is neat and legible, there is no need for counsel to use the court’s official bill of costs form;237
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there is likewise no requirement for the prevailing party or parties to supply receipts  (even238

in a situation where receipts or a more detailed itemization would be useful to the court

and/or opposing counsel),  rather, caselaw holds that the standard is that costs must be239

sufficiently explained to the extent that opposing counsel can make informed objections and

the Clerk or Court can make an informed determination of whether requested costs are

allowable.   240

With regard to the items requested, we are of the view that this standard of sufficient

itemization is satisfied in the instant case.  As stated previously, there is a heavy

presumption  in favor of “automatically”  taxing those types of costs listed in 28 U.S.C.241 242

§1920  which the prevailing parties both actually incurred (as evidenced by a sworn243

affidavit)  and necessarily incurred for their effective preparation (judged in light of the244

situation existing when the costs in question were actually incurred, without regard to

whether the costs relate to items which were actually used).     245

We are satisfied that the statutory standard of necessity has been met; moreover, the

Holland bill of costs is accompanied by receipts and by an affidavit from counsel for stating,

under penalty of perjury, that the costs are correct and were actually and necessarily

incurred; the existence of such an affidavit in a Clerk's Taxation of Costs proceeding is given

very great weight with respect to the aforesaid burden of proof in favor of the taxation of

those types of costs listed in the taxation statute.   We accordingly disallow this third 246

general  objection to the Holland bill of costs in its entirety. 

The taxation plaintiffs’ fourth general objection to the bill of costs in its entirety is that 

many of these costs were allegedly incurred as a result of bad faith on the part of the Holland 

defendants and/or their counsel during the underlying litigation.  A request for taxation of 28

U.S.C. §1920 costs may be disallowed where there has been misconduct by the prevailing

party during the litigation process which led to excessive costs;  however, the said alleged247

misconduct must have been VERY, VERY BAD for this objection to prevail.   We are not248
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of the view that the taxation plaintiffs have made such a demonstration, and we accordingly

disallow this fourth general objection to the Holland bill of costs in its entirety.  

Turning now to the substance of the bill of costs, we will first address the request for

Holland defendants’ alleged costs of deposition transcripts, relating to testimony of fact

witnesses and/or expert witnesses,  in the amount of in the amount of $3,024.95.249

We note that the relevant statute, 28 U.S.C. §1920(2), directs the taxing of costs for

“transcripts necessarily obtained for use in the case.”  This provision governing “transcripts”

applies to deposition transcripts;  and modern caselaw states that both stenographic250

depositions and videotaped depositions are considered “transcripts” for purposes of 28

U.S.C. §1920(2);  moreover, the costs of exhibits attached to a deposition transcript are251

taxable pursuant to 28 U.S.C. §1920.  252

As stated previously, there is a heavy presumption  in favor of “automatically”253 254

taxing those types of costs listed in 28 U.S.C. §1920  which the prevailing parties both255

actually incurred (as evidenced by a sworn affidavit)  and necessarily incurred for their256

effective preparation (judged in light of the situation existing when the costs in question

were actually incurred, without regard to whether the costs relate to items which were

actually used).   Examples of situations where deposition transcripts are seen as necessary257

for a party’s effective preparation, even where they were not used, include, but are not

limited to, situations involving  deponents who ultimately do not testify at a trial;  situations258

involving deponents who ultimately are not permitted by the court to testify at a trial;  and259

situations where deposition transcripts were necessary to support, or to oppose, pre-trial

motions  and/or post-trial motions  (including motions seeking the entry of summary260 261

judgment,  and/or motions seeking the entry of a default judgment  and/or motions262 263

seeking the entry of a judgment NOV ).  Considering this definition of “necessary,”264

especially in light of the complexity of the issues presented and the amount of money at

stake in the underlying civil action from which this taxation opinion arose, it was clearly
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“necessary” for  to obtain multiple copies of these transcripts, including both stenographic

copies of transcripts and videotaped copies of transcripts of the exact same testimony265

where obtaining both copies was necessary to counsel’s effective preparation (judged in light

of the situation existing when the costs in question were actually incurred, without regard to

whether the costs relate to items which were actually used).    266

Indeed, to posit a completely hypothetical situation, if counsel for the Holland 

defendants did not obtain all of the deposition transcripts in question for which costs are

sought, and if the Holland defendants subsequently did not prevail in the underlying litigation

in this case, then counsel for the Holland defendants could conceivably have been accused

of professional malpractice for having failed to obtain those deposition transcripts;

consideration of the issues presented in this completely hypothetical situation provides

strong evidence that these deposition transcript costs were necessarily incurred in this case

within the meaning of 28 U.S.C. §1920, and that they are taxable by this Clerk  (especially267

when combined with the presence of the aforesaid affidavit).

We are of the view that the taxation plaintiffs have not rebutted the aforesaid heavy

presumption that these district court costs should be automatically taxed against them. 

These costs are accordingly taxed in favor of the Holland defendants and against the

taxation plaintiffs in the full requested amount of $3,024.95. 

We will next address the request for the Holland defendants’ alleged costs of 

exemplification in the amount of $192,373.87.

Federal courts have traditionally seen costs related to the production of copies of

documentary evidence, such as records  or other documents produced in discovery,  as268 269

well as the costs of a subpoena duces tecum (also known as a records subpoena or a

records deposition)  as taxable costs pursuant to 28 U.S.C. §1920(4).  270

Likewise, federal courts have traditionally seen costs related to the production of

copies of demonstrative evidence  (such as photos,  models,  maps,  blow-ups,271 272 273 274 275

28



charts,  diagrams,   computer graphics  and the like) as taxable costs under 28 U.S.C.276 277 278

§1920(4).

The costs of hiring a private company that possesses the technology to search for,

and/or to recreate, copies of evidence in electronic form, for the purpose of making the

alleged facts contained in the exhibits more clear to the finder(s) of fact, are taxable as

exemplification under 28 U.S.C. §1920(4),  as generally, neither attorneys nor employees279

of attorneys are competent to conduct such a search, or to recreate such documents in

paper format.   280

As stated previously, there is a heavy presumption  in favor of “automatically”281 282

taxing those types of costs listed in 28 U.S.C. §1920  which the prevailing parties both283

actually incurred (as evidenced by a sworn affidavit)  and necessarily incurred for their284

effective preparation (judged in light of the situation existing when the costs in question

were actually incurred, without regard to whether the costs relate to items which were

actually used).   We are of the view that considering this definition of “necessary,”285

especially in light of the complexity of the issues presented and the amount of money at

stake in the underlying civil action from which this taxation opinion arose, it was clearly

“necessary” for  counsel for the prevailing parties to incur these costs.

We are accordingly of the view that the taxation plaintiffs have not rebutted the

aforesaid heavy presumption that these district court costs should be automatically taxed

against them.  We see no relevance in the fact that defense counsel did not provide the

taxation plaintiffs with all of the evidence for which costs are requested.  These costs are 

accordingly taxed in favor of the Holland defendants and against the taxation plaintiffs in the

full requested amount of $192,373.87. 

In summary, district court costs are taxed in favor of the Holland defendants and

against the taxation plaintiffs as follows:
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Deposition transcript costs: 
Exemplification costs: 
TOTAL: 

30 

$ 3,024.95 
192,373.87 

$195,398.82 

t 

MICHAEL E. KUNZ 
CLERK OF COURT 

----
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