
I N THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA D I V I S I O N 

GABRIEL FERNANDO NASSAR CURE 
and ALAN M. KOZARSKY, M.D., 
i n d i v i d u a l l y a nd on b e h a l f o f 
o t h e r s s i m i l a r l y s i t u a t e d , 

P l a i n t i f f s 

V . C I V I L ACTION NO. 
1:16-CV-1948-ODE 

INTUI T I V E SURGICAL INC., 
INTUI T I V E SURGICAL OPERATIONS 
INC., a n d JOHN DOES 1-10, 

D e f e n d a n t s 

ORDER 

T h i s p e r s o n a l i n j u r y case i s b e f o r e t h e C o u r t on: D e f e n d a n t s ' 

f i r s t M o t i o n t o D i s m i s s f o r F a i l u r e t o S t a t e a C l a i m [Doc. 1 1 ] , t o 

w h i c h P l a i n t i f f s f i l e d a Response i n O p p o s i t i o n [Doc. 1 7 ] ; 

D e f e n d a n t s ' f i r s t M o t i o n t o Stri]<:e P l a i n t i f f s ' C l a s s A l l e g a t i o n s 

[Doc. 1 2 ] , t o w h i c h P l a i n t i f f s f i l e d a Response i n O p p o s i t i o n [Doc. 

1 8 ] ; D e f e n d a n t s ' s e c o n d M o t i o n t o D i s m i s s f o r F a i l u r e t o S t a t e a 

C l a i m [Doc. 1 9 ] , t o w h i c h P l a i n t i f f s f i l e d a Response i n O p p o s i t i o n 

[Doc. 25] a n d t o w h i c h D e f e n d a n t s r e p l i e d [Doc. 2 7 ] ; and D e f e n d a n t s ' 

s e c o n d M o t i o n t o S t r i k e [Doc. 2 0 ] , t o w h i c h P l a i n t i f f s f i l e d a 

Response i n O p p o s i t i o n [Doc. 26] and t o w h i c h D e f e n d a n t s r e p l i e d 

[Doc. 2 8 ] . F o r t h e r e a s o n s s t a t e d b e l o w . D e f e n d a n t s ' second M o t i o n 

t o D i s m i s s [Doc. 19] i s GRANTED. A l l o t h e r d e f e n s e m o t i o n s [Docs. 

1 1 , 12, 20] a r e DISMISSED AS MOOT. 

I . Background 

On June 13, 2016, P l a i n t i f f s G a b r i e l F e r n a n d o N a s s a r Cure and 

A l a n M. K o z a r s k y ( " P l a i n t i f f s " ) f i l e d t h e i r i n i t i a l c o m p l a i n t [Doc. 
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1] . P l a i n t i f f s a l l e g e d i n j u r y r e s u l t i n g f r o m i n s t r u m e n t s u s e d i n 

m i t r a l v a l v e r e p a i r s u r g e r i e s a t S a i n t J o s e p h ' s H o s p i t a l o f A t l a n t a 

i n summer 2015. These i n s t r u m e n t s w e re a l l e g e d l y " d e s i g n e d , 

m a n u f a c t u r e d , m a r k e t e d , d i s t r i b u t e d , s o l d a n d / o r i n t r o d u c e d i n t o 

i n t e r s t a t e commerce" b y D e f e n d a n t s I n t u i t i v e S u r g i c a l I n c . , I n t u i t i v e 

S u r g i c a l O p e r a t i o n s , I n c . , and J o h n Does 1-10 ("Defen d a n t s " ) [ I d . 

f 14] . P l a i n t i f f s a l l e g e d t h a t D e f e n d a n t s ' i n s t r u m e n t s d i s c h a r g e 

m e t a l l i c m i c r o e m b o l i , w h i c h end up i n a p a t i e n t ' s b r a i n . P l a i n t i f f s 

s o u g h t damages f o r t h e i r own i n j u r i e s , as w e l l as c l a s s c e r t i f i c a t i o n 

p u r s u a n t t o F e d e r a l R u l e o f C i v i l P r o c e d u r e ("Rule") 26 t o r e p r e s e n t 

o t h e r p a t i e n t s n a t i o n w i d e i n t o whom D e f e n d a n t s ' i n s t r u m e n t s were 

i n s e r t e d d u r i n g m i t r a l v a l v e r e p a i r s u r g e r i e s i n t h e p a s t two y e a r s . 

On A u g u s t 9, 2016, D e f e n d a n t s f i l e d t h e i r f i r s t M o t i o n t o 

D i s m i s s p u r s u a n t t o R u l e 1 2 ( b ) (6) [Doc. 11] a n d t h e i r f i r s t M o t i o n t o 

S t r i k e as t o t h e c l a s s a l l e g a t i o n s [Doc. 1 2 ] . On A u g u s t 29, 2016, 

P l a i n t i f f s f i l e d an Amended C o m p l a i n t , w h i c h was a l m o s t s u b s t a n t i v e l y 

i d e n t i c a l t o t h e i r i n i t i a l c o m p l a i n t , e x c e p t t h a t t h e y d r o p p e d t h e i r 

c l a i m s f o r B r e a c h o f I m p l i e d and E x p r e s s W a r r a n t i e s [Doc. 14] . The 

r e m a i n i n g c o u n t s a l l e g e s t r i c t l i a b i l i t y f o r d e f e c t i v e d e s i g n a n d 

d e f e c t i v e m a n u f a c t u r i n g ; n e g l i g e n c e f o r d e s i g n , m a n u f a c t u r i n g , 

f a i l u r e t o w a r n , and i n f l i c t i o n o f e m o t i o n a l d i s t r e s s ; and p u n i t i v e 

damages. 

A f t e r f i l i n g t h e i r Amended C o m p l a i n t , P l a i n t i f f s f i l e d r e s p o n s e s 

i n o p p o s i t i o n t o D e f e n d a n t s ' m o t i o n s o n t h e i n i t i a l c o m p l a i n t [Docs. 

17, 1 8 ] . On September 12, 2016, D e f e n d a n t s r e - f i l e d t h e i r M o t i o n t o 

D i s m i s s p u r s u a n t t o R u l e 1 2 ( b ) ( 6 ) and t h e i r M o t i o n t o S t r i k e as t o 

t h e c l a s s a l l e g a t i o n s b a s e d on t h e Amended C o m p l a i n t [Docs. 19, 2 0 ] . 
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On September 29, 2016, P l a i n t i f f s r e s p o n d e d [Docs. 25, 2 6 ] , and on 

O c t o b e r 17, 2016, D e f e n d a n t s r e p l i e d [Docs. 27, 2 8 ] . 

I I . Motions P e r t a i n i n g t o I n i t i a l C omplaint 

D e f e n d a n t s f i l e d m o t i o n s t o d i s m i s s a n d t o s t r i J ^ e as t o 

P l a i n t i f f s ' i n i t i a l c o m p l a i n t . Wlien P l a i n t i f f s t h e n f i l e d t h e i r 

Amended C o m p l a i n t i t " s u p e r s e d e [ d ] " and "bee[ame] t h e o p e r a t i v e 

p l e a d i n g i n t h e c a s e . " Lowery v. A l a . Power Co., 483 F.3d 1184, 

1219-20 ( l l t h C i r . 2007) . T h e r e f o r e , t h e i n i t i a l m o t i o n s t o d i s m i s s 

[Doc. 11] and t o s t r i k e [Doc. 12] a r e DISMISSED AS MOOT. 

I I I . Motion t o D i s m i s s (Rule 12(b) ( 6 ) ) 

To s u r v i v e a R u l e 1 2 ( b ) ( 6 ) m o t i o n , a p l a i n t i f f must p l e a d 

"enough f a c t s t o s t a t e a c l a i m t o r e l i e f t h a t i s p l a u s i b l e on i t s 

f a c e . " B e l l A t l . Corp. v. Twomblv, 550 U.S. 544, 570 ( 2 0 0 7 ) . 

A c l a i m has f a c i a l p l a u s i b i l i t y when t h e p l a i n t i f f p l e a d s 
f a c t u a l c o n t e n t t h a t a l l o w s t h e c o u r t t o draw t h e 
r e a s o n a b l e i n f e r e n c e t h a t t h e d e f e n d a n t i s l i a b l e f o r t h e 
m i s c o n d u c t a l l e g e d . The p l a u s i b i l i t y s t a n d a r d i s n o t a k i n 
t o a " p r o b a b i l i t y r e q u i r e m e n t , " b u t i t a s k s f o r more t h a n 
a s h e e r p o s s i b i l i t y t h a t a d e f e n d a n t has a c t e d u n l a w f u l l y . 

A s h c r o f t V. I q b a l , 556 U.S. 662, 678 (2009) ( i n t e r n a l c i t a t i o n 

o m i t t e d ) . Thus, a c l a i m w i l l s u r v i v e a m o t i o n t o d i s m i s s o n l y i f t h e 

f a c t u a l a l l e g a t i o n s i n t h e c o m p l a i n t a r e "enough t o r a i s e a r i g h t t o 

r e l i e f above t h e s p e c u l a t i v e l e v e l , " and "a f o r m u l a i c r e c i t a t i o n o f 

t h e e l e m e n t s o f a c ause o f a c t i o n w i l l n o t do." Twomblv, 550 U.S. a t 

555. W h i l e a l l w e l l - p l e a d e d f a c t s must be a c c e p t e d as t r u e and 

c o n s t r u e d i n t h e l i g h t most f a v o r a b l e t o t h e p l a i n t i f f , P o w e l l v. 

Thomas, 643 F.3d 1300, 1302 ( l l t h C i r . 2 0 1 1 ) , t h e C o u r t need n o t 

a c c e p t as t r u e p l a i n t i f f ' s l e g a l c o n c l u s i o n s , i n c l u d i n g t h o s e c o u c h e d 

as f a c t u a l a l l e g a t i o n s , I q b a l , 556 U.S. a t 678. P a r t i c u l a r l y 

i m p o r t a n t i s t h e r e q u i r e m e n t t h a t a c o m p l a i n t c o n t a i n enough f a c t u a l 
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a l l e g a t i o n s t o p r o v i d e " ^ f a i r n o t i c e ' o f t h e n a t u r e o f t h e c l a i m " a n d 

t h e " ' g r o u n d s ' o n w h i c h t h e c l a i m r e s t s . " Twombly, 550 U.S. a t 555 

n.3 . 

D e f e n d a n t s a l l e g e t h a t d i s m i s s a l u n d e r R u l e 1 2 ( b ) ( 6 ) i s p r o p e r 

i n t h i s c a s e b e c a u s e P l a i n t i f f s have s i m p l y f a i l e d t o meet t h e 

p l e a d i n g s t a n d a r d . R e g a r d i n g n e g l i g e n c e . D e f e n d a n t s a r g u e t h a t 

P l a i n t i f f s have p l e d n e i t h e r a l e g a l l y c o g n i z a b l e i n j u r y n o r 

c a u s a t i o n . R e g a r d i n g s t r i c t l i a b i l i t y . D e f e n d a n t s a r g u e t h a t 

P l a i n t i f f s a l s o f a i l e d t o p l e a d d e v i a t i o n f r o m d e s i g n s t a n d a r d s 

s u f f i c i e n t t o show a m a n u f a c t u r i n g d e f e c t . F i n a l l y , D e f e n d a n t s a r g u e 

t h a t p u n i t i v e damages w o u l d be i m p r o p e r w i t h o u t n e g l i g e n c e o r s t r i c t 

l i a b i l i t y . The C o u r t w i l l a d d r e s s e a c h o f t h e s e a r g u m e n t s i n t u r n . 

A. N e g l i g e n c e 

P l a i n t i f f s have a l l e g e d f o u r n e g l i g e n c e c l a i m s a g a i n s t 

D e f e n d a n t s f o r d e s i g n , m a n u f a c t u r i n g , f a i l u r e t o w a r n , and i n f l i c t i o n 

o f e m o t i o n a l d i s t r e s s [Doc. 14] . Because t h i s case a r i s e s i n 

d i v e r s i t y , G e o r g i a common l a w p r o v i d e s t h e n e c e s s a r y n e g l i g e n c e 

e l e m e n t s : " ( 1 ) a l e g a l d u t y ; (2) a b r e a c h o f t h i s d u t y ; (3) an 

i n j u r y ; a n d (4) a c a u s a l c o n n e c t i o n b e t w e e n t h e b r e a c h and t h e 

i n j u r y . " Goodson v . Bos. S c i . Corp., No. 1:11-CV-3023-TWT, 2011 WL 

6840593, a t *3 (N.D. Ga. Dec. 29, 2011) ( T h r a s h , J.) ( c i t i n g Vaughan 

V. Glvmph, 2 4 1 Ga. App. 346, 348 (Ga. C t . App. 1 9 9 9 ) ) . D e f e n d a n t s 

a r g u e t h a t P l a i n t i f f s have f a i l e d t o p l e a d a l e g a l l y c o g n i z a b l e 

i n j u r y a n d t h a t o n l y c o n c l u s o r y a l l e g a t i o n s s u p p o r t c a u s a t i o n [Doc. 

19-1 a t 5] . 

P l a i n t i f f s c o n s i s t e n t l y p l e a d damages as f o l l o w s : 

Mr. N a s s a r , Dr. Kozars]<:y and t h e C l a s s h a ve s u f f e r e d 
i n j u r i e s a nd damages, i n c l u d i n g b u t n o t l i m i t e d t o t h e 
l o d g i n g o f m e t a l f r a g m e n t s i n t h e i r b r a i n s ; p h y s i c a l , 
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n e u r o l o g i c a l , and m e n t a l e f f e c t s t h e r e f r o m , i n c l u d i n g b u t 
n o t l i m i t e d t o e m o t i o n a l d i s t r e s s ; and p a s t m e d i c a l 
e x p e n s e s . They a r e a l s o a n t i c i p a t e d t o i n c u r f u t u r e 
m e d i c a l e x p e n s e s and l o s e f u t u r e wages. 

[See g e n e r a l l y Doc. 1 4 ] . 

"To r e c o v e r f o r p e r s o n a l i n j u r i e s u n d e r G e o r g i a l a w , a p l a i n t i f f 

m ust show t h a t he has s u f f e r e d ' i n j u r y t o l i f e o r l i m b o r damage t o 

p r o p e r t y . ' " P a r k e r v. Wellman, 23 0 F. App'x 878, 881 ( l l t h C i r . 

2007) ( c i t i n g P i c k r e n v. P i c k r e n , 265 Ga. App. 195 (Ga. Ct. App. 

2 0 0 4 ) ) . Such i n j u r y does n o t i n c l u d e s i m p l e e x p o s u r e t o a 

p o t e n t i a l l y h a r m f u l s u b s t a n c e . I n Boyd v . O r k i n E x t e r m i n a t i n g Co., 

t h e G e o r g i a C o u r t o f A p p e a l s h e l d t h a t e v i d e n c e o f e l e v a t e d p e s t i c i d e 

l e v e l s i n p l a i n t i f f s ' c h i l d r e n ' s b l o o d c o u l d n o t c o n s t i t u t e an 

i n j u r y . S p e c i f i c a l l y , " [ a ] b s e n t any i n d i c a t i o n t h a t t h e p r e s e n c e o f 

t h e s e m e t a b o l i t e s had c a u s e d o r w o u l d e v e n t u a l l y cause a c t u a l 

d i s e a s e , p a i n , o r i m p a i r m e n t o f some k i n d , " no i n j u r y c o u l d be f o u n d . 

1 9 1 Ga. App. 38, 40 (Ga. C t . App. 1 9 8 9 ) , o v e r r u l e d on o t h e r g r o u n d s , 

Hanna v . M c W i l l i a m s , 213 Ga. App. 648 (Ga. C t . App. 1 9 9 4 ) . 

S i m i l a r l y , h e r e , t h e o n l y i n j u r y a l l e g e d i s " p h y s i c a l , n e u r o l o g i c a l , 

a n d m e n t a l e f f e c t s . . . o f h a v i n g m e t a l l i c f r a g m e n t s " i n t h e b r a i n 

[Doc. 14 HH 25, 3 1 ] . As i n Boyd, t h e mere p r e s e n c e o f a s u b s t a n c e 

t h a t may cause f u t u r e i s s u e s c a n n o t meet t h e s t a n d a r d f o r r e c o v e r y , 

a n d P l a i n t i f f s do n o t p r o v i d e f u r t h e r d e t a i l s a b o u t any c u r r e n t 

i n j u r y . 

P l a i n t i f f s a l s o a l l e g e e m o t i o n a l d i s t r e s s r e s u l t i n g f r o m t h e 

m e t a l l i c f r a g m e n t s . However, G e o r g i a l a w o n l y a l l o w s " r e c o v e r y o f 

damages f o r e m o t i o n a l d i s t r e s s u pon a s h o w i n g o f ' (1) a p h y s i c a l 

i m p a c t t o t h e p l a i n t i f f ; (2) t h e p h y s i c a l i m p a c t c a u s e [ d ] p h y s i c a l 

i n j u r y t o t h e p l a i n t i f f ; and (3) t h e p h y s i c a l i n j u r y t o t h e p l a i n t i f f 
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c a u s e [ d ] t h e p l a i n t i f f ' s m e n t a l s u f f e r i n g o r e m o t i o n a l d i s t r e s s . ' " 

P a r k e r , 230 F. App'x a t 881 ( q u o t i n g Lee v. S t a t e Farm Mut. I n s . Co., 

272 Ga. 583 (Ga. 2 0 0 0 ) ) . Thus, P l a i n t i f f s c a n n o t c l a i m damages f o r 

e m o t i o n a l d i s t r e s s w i t h o u t e v i d e n c e o f a p h y s i c a l i n j u r y , w h i c h , as 

n o t e d above, t h e y f a i l t o p l e a d . 

F u r t h e r m o r e , D e f e n d a n t s a r g u e t h a t P l a i n t i f f s ' Amended C o m p l a i n t 

c o n t a i n s o n l y c o n c l u s o r y a l l e g a t i o n s w i t h o u t t h e r e q u i s i t e f a c t u a l 

d e t a i l t o s u p p o r t a n e g l i g e n c e f i n d i n g [Doc. 1 9 - 1 a t 5] . I n r e a d i n g 

t h e Amended C o m p l a i n t , i t i s a p p a r e n t t h a t P l a i n t i f f s a r e s i m p l y 

r e c i t i n g t h e e l e m e n t s o f each cause o f a c t i o n , " l e g a l c o n c l u s i o n [ s ] , " 

w h i c h " c a n n o t w i t h s t a n d a m o t i o n t o d i s m i s s . " Goodson, 2011 WL 

6840593, a t *3. F o r example, i n a l l e g i n g n e g l i g e n t d e s i g n . 

P l a i n t i f f s ' Amended C o m p l a i n t m e r e l y s t a t e s t h a t " D e f e n d a n t s had a 

d u t y t o e x e r c i s e r e a s o n a b l e c a r e , " " D e f e n d a n t s f a i l e d t o e x e r c i s e t h e 

o r d i n a r y c a r e t h a t a c a r e f u l and p r u d e n t m e d i c a l d e v i c e m a n u f a c t u r e r 

w o u l d e x e r c i s e i n t h e same o r s i m i l a r c i r c u m s t a n c e s , " and " [ a ] s a 

d i r e c t and p r o x i m a t e r e s u l t o f D e f e n d a n t s ' n e g l i g e n t d e s i g n " 

P l a i n t i f f s s u f f e r e d an i n j u r y [Doc. 14 HH 6 5 - 6 7 ] . P l a i n t i f f s p l e a d 

i n a l m o s t i d e n t i c a l l a n g u a g e t o a l l e g e n e g l i g e n t m a n u f a c t u r i n g [ i d . 

HH 74-76] and n e g l i g e n t f a i l u r e t o w a r n [ i d ^ HH 78, 80, 83] . 

These c o n c l u s o r y s t a t e m e n t s , w i t h o u t more, f a i l t h e n e c e s s a r y 

p l e a d i n g s t a n d a r d . See Goodson, 2011 WL 6840593, a t *3 ( d i s m i s s i n g 

u n d e r R u l e 1 2 ( b ) ( 6 ) when p l a i n t i f f s s i m p l y p l e d t h a t d e f e n d a n t s were 

n e g l i g e n t , b u t " o f f e r [ed] no f a c t s as t o how [ t h e d e f e n d a n t s ' ] 

d e v i c e s were d e s i g n e d , m a n u f a c t u r e d , m a r k e t e d , l a b e l e d , p a c k a g e d , o r 

s o l d " n o r "how t h e [ d e f e n d a n t s ] a c t e d n e g l i g e n t l y i n any o f t h o s e 

a r e a s " ) . P l a i n t i f f s a l l e g e n e g l i g e n c e as t o "one o r more i n s t r u m e n t s 

t h a t w o u l d u l t i m a t e l y be u s e d i n m i t r a l v a l v e r e p a i r s u r g e r i e s , " b u t 
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t h e y a p p a r e n t l y do n o t know w h i c h i n s t r u m e n t c a u s e d t h e i r i n j u r y 

because t h e y f a i l t o s p e c i f y one [Doc. 14 % 1 4 ] . They a l l e g e t h a t 

one o f t h e s e i n s t r u m e n t s was " d e f e c t i v e i n d e s i g n and u n r e a s o n a b l y 

d a n g e r o u s " [ i d . H 61] and had "an u n r e a s o n a b l y d a n g e r o u s 

m a n u f a c t u r i n g d e f e c t " [ i d . H 7 0 ] , b u t t h e y o f f e r no e v i d e n c e o f t h e 

s p e c i f i c d e f e c t a t i s s u e o t h e r t h a n t h e m e t a l l i c m i c r o e m b o l i t h a t 

have a p p a r e n t l y c a u s e d no p h y s i c a l i n j u r y . P l a i n t i f f s a l s o i m p u t e 

k n o w l e d g e - - " D e f e n d a n t s knew o r had r e a s o n t o know t h e I n s t r u m e n t was 

d e f e c t i v e and u n s a f e f o r use i n p a t i e n t s " [Doc. 14 f 7 9 ] - - b u t o f f e r 

no e v i d e n c e t o s u p p o r t t h e a l l e g a t i o n . These s t a t e m e n t s s i m p l y 

c o n s t i t u t e a r e c i t a t i o n o f t h e e l e m e n t s o f n e g l i g e n c e . 

B. S t r i c t L i a b i l i t y 

P l a i n t i f f s have a l s o a l l e g e d two c o u n t s b a s e d i n s t r i c t 

l i a b i l i t y f o r d e f e c t i v e d e s i g n and d e f e c t i v e m a n u f a c t u r i n g [Doc. 14] . 

A g a i n , t h e Amended C o m p l a i n t f a i l s t o i d e n t i f y w h i c h o f D e f e n d a n t s ' 

i n s t r u m e n t s i s a l l e g e d l y d e f e c t i v e . P l a i n t i f f s a g a i n p l e a d o n l y t h e 

e l e m e n t s o f s t r i c t l i a b i l i t y - - f o r d e f e c t i v e d e s i g n " t h e 

I n s t r u m e n t . . . was d e f e c t i v e i n d e s i g n a n d u n r e a s o n a b l y d a n g e r o u s , " 

f o r d e f e c t i v e m a n u f a c t u r i n g " t h e I n s t r u m e n t . . . was d e f e c t i v e l y 

m a n u f a c t u r e d and u n r e a s o n a b l y d a n g e r o u s , " i n j u r y was f o r e s e e a b l e , and 

i n j u r y r e s u l t e d [ i d ^ HH 4 1 , 45-47, 50-52, 56-58] . I n a d d i t i o n t o 

a l l e g i n g no f a c t s t o s u p p o r t t h e s e s t a t e m e n t s . P l a i n t i f f s c a n n o t seem 

t o d e c i d e i f " t h e p r o d u c t i o n p r o c e s s r e s u l t e d i n t h e p a r t i c u l a r 

p r o d u c t a t i s s u e b e i n g u n s a f e , " o r i f "'an e n t i r e p r o d u c t l i n e . . . 

[ s h o u l d ] be c a l l e d i n t o q u e s t i o n . " G i b b s P a t r i c k Farms, I n c . v.  

S v n a e n t a Seeds, I n c . , No. 7:06-CV-48(HL), 2008 WL 822522, a t *6 n.5 

(M.D. Ga. Mar. 26, 2008) ( q u o t i n g Bank v. I C I Ams., I n c . 264 Ga. 732, 

732 (Ga. 1 9 9 4 ) ) . 
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Such f a c t u a l l y - i n e x a c t s t a t e m e n t s c a n n o t meet t h e r e q u i r e m e n t 

t h a t p l e a d i n g s g i v e s u f f i c i e n t n o t i c e o f a cause o f a c t i o n . See  

Twombly, 550 U.S. a t 555 n.3. From t h e Amended C o m p l a i n t , D e f e n d a n t s 

do n o t know w h i c h o f t h e i r i n s t r u m e n t s was s u p p o s e d l y d e f e c t i v e , how 

t h e y a l l e g e d l y b r e a c h e d t h e i r d u t y t o p a t i e n t s , o r how an unknown 

d e f e c t c a u s e d P l a i n t i f f s ' a l l e g e d i n j u r y . I n e f f e c t . P l a i n t i f f s have 

s i m p l y p l e d e v e r y p o s s i b l e a p p l i c a b l e cause o f a c t i o n b y l i s t i n g t h e 

e l e m e n t s o f s t r i c t l i a b i l i t y and n e g l i g e n c e and p a i r i n g them w i t h 

c o n c l u s o r y s t a t e m e n t s w i t h no e v i d e n t f a c t u a l b a s i s . The P l a i n t i f f s ' 

c l a i m a p p e a r s t o r e s t e n t i r e l y upon t h e t h e o r y t h a t t h e y h a d no 

m e t a l l i c m i c r o e m b o l i b e f o r e s u r g e r y a n d one o f D e f e n d a n t s many 

i n s t r u m e n t s was u s e d , so D e f e n d a n t s must have done s o m e t h i n g wrong. 

W i t h r e s p e c t t o c a u s a t i o n i n p a r t i c u l a r , s u c h c o n j e c t u r e i s s i m p l y 

i n s u f f i c i e n t t o s u r v i v e a R u l e 1 2 ( b ) ( 6 ) m o t i o n . See B a r r e t t P r o p s . ,  

LLC V. R o b e r t s C a p i t o l , I n c . , 316 Ga. App. 507, 509 (Ga. Ct. App. 

2012) ("A mere p o s s i b i l i t y o f . . . c a u s a t i o n i s n o t enough 

. . . .") . 

P l a i n t i f f s ' n e g l i g e n c e and s t r i c t l i a b i l i t y c l a i m s must t h u s be 

d i s m i s s e d and d i s m i s s e d w i t h p r e j u d i c e . D e f e n d a n t s p u t P l a i n t i f f s on 

n o t i c e o f t h e i s s u e s w i t h t h e i r f i r s t c o m p l a i n t , w h i c h P l a i n t i f f s 

t h e n f a i l e d t o r e c t i f y i n t h e i r Amended C o m p l a i n t . P l a i n t i f f s have 

a l r e a d y p r e s u m a b l y t r i e d a n d f a i l e d t o f i x t h e i r p l e a d i n g s ; t h e C o u r t 

i s u n w i l l i n g t o p r o v i d e a s e c o n d o p p o r t u n i t y t o do so. 

C. P u n i t i v e Damages 

P l a i n t i f f s ' Amended C o m p l a i n t a l s o s e e k s p u n i t i v e damages [Doc. 

14 a t 24] . However, " p u n i t i v e damages a r e n o t r e c o v e r a b l e u n l e s s 

g e n e r a l damages have been awarded." Goodson, 2011 WL 6840593, a t *6 

( c i t i n g Lamb v. S a l v a g e D i s p o s a l Co. o f Ga., 244 Ga. App. 193, 196 
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(Ga. C t . App. 2 0 0 0 ) ) . Because t h e C o u r t has f o u n d P l a i n t i f f s ' c l a i m s 

f o r n e g l i g e n c e a n d s t r i c t l i a b i l i t y w i t h o u t m e r i t , p u n i t i v e damages 

w i l l n o t be awar d e d . 

I V . Motion t o S t r i k e 

D e f e n d a n t s a l s o f i l e d a M o t i o n t o S t r i k e t h e c l a s s c e r t i f i c a t i o n 

r e q u e s t i n P l a i n t i f f s ' Amended C o m p l a i n t . Because t h e C o u r t has 

d i s m i s s e d t h e c l a i m s u n d e r l y i n g t h e r e q u e s t f o r c e r t i f i c a t i o n , t h i s 

m o t i o n i s now moot. Thus, D e f e n d a n t s ' M o t i o n t o S t r i k e [Doc. 20] i s 

DISMISSED AS MOOT. 

V. C o n c l u s i o n 

F o r t h e r e a s o n s s t a t e d above. D e f e n d a n t s ' s e c o nd M o t i o n t o 

D i s m i s s [Doc. 19] i s GRANTED. D e f e n d a n t s ' o t h e r m o t i o n s - - t h e i r f i r s t 

M o t i o n t o D i s m i s s [Doc. 1 1 ] , f i r s t M o t i o n t o S t r i k e [Doc. 1 2 ] , and 

se c o n d M o t i o n t o S t r i k e [Doc. 2 0 ] - - a r e a l l DISMISSED AS MOOT. 

P l a i n t i f f s ' Amended C o m p l a i n t [Doc. 14] i s DISMISSED WITH PREJUDICE. 

SO ORDERED, t h i s Ĵg(0 d ay o f J a n u a r y , 2017 . 

ORINDA D. EVANS 
UNITED STATES DISTRICT JUDGE 
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